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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 


Now 22591 


OPENING BRIEF FOR APPELLANTS 


STATEMENT OF PLEADINGS AND FACTS 


Thomas Fred Wallace and Norma May Wallace, plain- 
tiffs below, appeal from the Judgment of the United 
Ute mbrourict Court for the District of Arizona 
entered the 29th day of November, 1967, the Honorable 
Vewemeee craig presiding, granting the motion for 
Svimaeys Udement filed herein by defendants, and dis— 
ficeatiaeeplaintiffs' complaint [TR 46]. 

Notice of appeal and cost bond on appeal were 
filed on December 21, 1967 [TR 47-48] and this Court 
meememumediction by virtue of 28 U.S.C.A. § 129u2 

Tas action 1s a sequel to a previous action in 
the Superior Court of the State of Arizona in and for 
the County of Maricopa wherein the plaintiffs, appel- 
lants herein, sued to recover damages as a result of 
injuries sustained by them in an automobile accident 


occurring on the 3rd day of August, 1964, and caused 


Pye eewaceligent operation of a certain 1957 Chevrolet 
automobile by one Kenneth Russell Lewis. Plaintiffs 
below instituted this action in the United States Dis- 
trict Court to recover the unpaid balance of a judgment 
Pofeetceae1 the State Court action om the 25th day of 
January, 1967, in favor of plaintiffs and against de- 
fendants Kenneth Russell Lewis and Joe F. Potts and 
Bonnie Potts. Defendant's iiability is based upon 
eppouvey Of liability insurance issued by them to 
one Nelson Olson doing business as Olson Motors, which 
policy covered the use of the 1957 Chevrolet automobile 
by Kenneth Russell Lewis as a permissive user under an 
omnibus clause in the policy as required by A.R.S. § 28- 
ior. at the time of the collision. “Ehe Districy 
Colwee@ad jurisdiction by virtue of 23 U.S eu lager 
Summary judgment was subsequently entered in favor 
Ofutinewdefendant. It is plaintiffs' position that the 
summary judgment entered herein should be reversed and 
remanded with directions to enter judgment for the 
plaintiffs because the vendor of 4 motor vehicle is 
deemed the owner of the motor vehicle and the vendee 
is deemed to be operating the vehicle with the permis- 


sion of the vendor for purposes of the omnibus coverage 


Diwemecollc liability policy, after the sale of a motor 
vehicle, but prior to compliance with the formalities 
Cimetewerizona Motor Vehicle Code, A.R.S. § 28-314) re- 
garding the transfer of title and reregistration of 


motor vehicles. 
STATEMENT OF THE CASE 


Thomas Fred Wallace and Norma May Wallace, appel- 
HeaGivomme bonis action, were also plaintiffs in a suit 
Pelevteerci the Superior Court of the State or Arizona, 
iMmamemror the County of Maricopa, being Cause No- 
166356 in the said court. The Wallaces sought to re- 
Cee teeonaees as a result of an automobile accident 
occurring on or about August 3, 1964, when a 1957 Chev- 
rolet being driven by one Kenneth Russell Lewis on State 
Highway 89, Yavapai County, Arizona, collided with an 
automobile being driven by Thomas Fred Wallace and in 
which Norma May Wallace was a passenger [TR 16-18]. 

The 1957 Chevrolet had been taken in by Olson Motors of 
Wiliams. Arizona, from a Mr. Jack Dent in trade fora 
new car. Thereafter, the 1957 Chevrolet was sold by 
Olson Motors on July 30, 1964, to one Douglas Ezell, 


manager of the Potts Motor Company of Phoenix, Arizona. 


Mepeeerion Of Robert Y. Stokan p. 17; TR 24) ore 
days later, on August 3, 1964, the day of the accident, 
Bevis w20 had been hired by Ezell and acting within 
the course and scope of his employment, picked the sub- 
ject automobile up at Olson Motors in Williams, and was 
euerudcetime Of the accident transporting the vehicle to 
Uiemaeeemix place of business of the Potts Motor Company 
Bie 2 8 

The purchase of the subject vehicle had been paid 
foie sieht draft drawn on the account of Ezell, 
euemumeclmoresentation the sight draft was paid in the 
amount of $650 [TR 25]. However, the certificate of 
registration and title to the subject 1957 Chevrolet 
was never actually signed over to either Douglas Ezell 
or the Potts Motor Company, as required by Arizona Re- 
vised Statutes § 28-314(A)-/ [TR 25]. 

Thomas Fred Wallace and Norma May Wallace, insti- 
tuted the prior state court action against defendants, 
Hewiseeroetts and Ezell on the 18th day of Septem@enr> 
1964, in the Maricopa County Superior Court. Notice of 
the pendency of this lawsuit, together with a demand 


that it be defended by Employers Casualty Company, was 
Ey esce Appendix A-1 
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given to both Olson Motors and Employers Casualty Com- 
pany on or about March 2, 1966 [TR 39]; however, the 
suit was not defended by Employers Casualty Company. 
The matter was subsequently tried before the Maricopa 
TUniweeewperior Court, and plaintiffs in this action 
obtained a verdict for their damages against Lewis and 
Potts in the amount of $50,000. Judgment thereon was 
Subsemuemely entered on the 25th day of January, 2967 
(Ramla 20 |. 

Suoseguentiy, and on or about the 2nd day of 
March, 1967, the present action was instituted by 
Thomas Fred Wallace and Norma May Wallace, plaintiffs, 
eee ioemempoloyers Casualty Company, defendant," ain the 
Utt@cmoruaves District Court for the Distrret of fri 
Zi vewoimciris' complaint allesed that prior to The 
3rd day of August, 1964, the defendant, Employers 
Casualty Company, had issued to Nelson Olson, doing 
ptemmeeseas Olson Motors, a liability imsurance policy, 
and further alleged that said insurance policy covered 
Giemicesor the said automobile by Kenneth Russel Lewis 
onmuiemsvd day of August, 1964, by virtue of the icin] 
Siemmseercin of an omnibus clause as required by 


Anes. 8 Pen B)2./ [TR 16-18]. Defendant's answer 


*/ See Appendix A-2 
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admits that defendant had issued to Nelson Olson, done 
Dust@mies=ssas Olson Motors, an automobile déalér's liabil-— 
ity policy of insurance, but expressly denies that said 
policy covered the use of the 1957 Chevrolet automobile 
by Kenneth Russell Lewis under the circumstances [TR 
19-22]. 

Subsequently, both plaintiffs and defendant moved 
io@econmary judement [TR 23, TR 31]. The only question 
presented was whether the vendor of a motor vehicle is 
still deemed the owner of the vehicle and the vendee 
deemed sto be operating the vehicle with his permission 
Eeeeeumooses Cl the omnibus coverage inva public liabil— 
Peyepoltcy., after the sale of a motor vehicle, but prior 
to compliance with the formalities of the Arizona Motor 
Vehicle Code, A.R.S. § 28-314 regarding the transfer of 
PEO Vewaiemrerersistration of motor vehicles. Whe coury 
granted defendant's motion for summary judgment and 
judgment for the defendant was entered on the 29th day 


of November, 1967 [TR 46]. 


SPECIFICATION OF ERROR 


ie District Court erred in holding as a matter of 
law that the vendor's motor vehicle liability coverage 
did not extend to the buyer as a permissive user under 
the omnibus clause of the vendor's liability insurance 
Metesevevinere the vendor failed to transfer title upon the 


Peiliemer ss motor vehicle in violation of A.R.S. $8 28-214) 
iN Je (ew) i IN| A 


AUTOMOBILE DEALER'S PUBLIC LIABILITY 

POLICY CONTINUES IN FORCE COVERING 

AUTOMOBILE UNTIL SALE OF AUTOMOBILE 

IS CONSUMMATED BY COMPLIANCE WITH THE 

REGULATIONS GOVERNING THE TRANSFER OF 

TOE CH oni CATE VOn ini 
Mie central issue in this case 15 whether or moy 

failure to transfer title upon the sale of a motor ve- 
hicle, in violation of the applicable statute, in this 
case A.R.S. § 28-314, operates to extend the vendor's 
liability coverage to the buyer under the omnibus clause 
of the vendor's liability policy. The courts have con- 
sistently answered this question in the affirmative. 


In U.S. Fidelity & Guaranty Corp. v. Myers Motors, 


143 F. Supp. 96 (D.C. Va. 1956), a vehicle was sold and 


delivered to the purchaser; however, the financing was 
Soe eidteertiecd and the certificate of title had not 
yet been endorsed by the sales agency and delivered to 
the purchaser. The Virginia Motor Vehicle Registration 
Law (which is similar to the Arizona statute) required 
that the seller endorse the title on the reverse side 
epidmedeliver it to the purchaser. A full month after 
delivery of the vehicle the purchaser was in an acci- 
dent. The court held that even though the sale of an 
automobile would have constituted a completed sale but 
fO@eromvireinia Certificate of Title Law, famlure to 
(ome ayeiitkula that law's requirements as to tCranster or 
Com@c@m@mmcat= Ol title resulted in legal Cite wemaliniga 
Meeeeroreeand the public liability garage policy in— 
Svemiemihie seller asainst claims arising out of the 
ownership of any automobile in connection with its 
automobile dealership, would cover claims arising out 
of accident of which buyer became involved. The fol- 
Vewimetaneuage of that decision is applicable testhe 
CasemaG Dal. 

Migen the facts found, it is my conclneron 

waae. DUL for the Certificate ior gisrie 

law, the transaction between Harris and 


Myers constituted a completed sale and 
all ownership of the 1952 Mercury would 


ee: ee 


imavespassed trom Myers Motors Ince ste 
He@eic. However, Under Une Virginiascer— 
(eeealc of Title law, before Teeal uicilc 
Poueneaubomopile Can pe Transferred in 
(ireiitas the Owler 1s required to vendersc 
an Assignment and Warranty of Title upon 
the reverse side of the Certificate of 
(ielesand deliver to the Purchaser au the 
time of the delivery of the vehicle. Sec- 
Sion 46-84. Section 45-85 requires the 
purchaser to immediately forward the Cer- 
tificate, so endorsed, to the Division of 
Motor Vehicles, and it is made a penal of- 
fense not to comply with these requirements. 


Shortly after its enactment the Certifi- 
Gece of Title law, in its applicatdon tc 

@ situation substantially similar vo the 
one here, came before the Supreme Court of 
Appeals in Virginia, for construction io 
Thomas v. Mullens, 153 Va. 383, 149 S.W. 
494, 497. Noting that the Certificate of 
Mi¢ie law ‘is essentially a police protce— 
tion of the public, and its provisions are 
mandatory in their terms', the court nel 
that the Certificate of Title law, not hav- 
ing been complied with, '. . . then Ue 
contract of sale was merely executory and 
not executed’ 


It must be conceded that, if the transac- 
tion here under consideration was merely 
an executory contract of sale, then 
Mounership’ of the 1952 Mercury automobile 
remained in Myers Motors, Inc., the in- 
sured . . 


To me, the conclusion seems inescapable 
that the doctrine of Thomas v. Mi ikemsr 
supra, controls the decision of this =easec. 
Undoubtedly, Harris, as the vendee in an 
executory contract of sale, acquired some 
fenGs . OUG 15 iS my eonclusion that, 2s 
the certificate of title law was ney con 
plied with, the leeal title Vorcme automo- 
pele in question remained in Myers Motors, 
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Inc. That being true, its 'ownership' 
Gemeained in Myers Motors, Ine., the in- 
pumed, subject only to such rights as 
Harris might have as vendee in an exec- 
Muory conLract of sale. 


It follows that a judgment will be en- 
tered declaring that the policy of in— 
surance here in controversy covers any 


liability which may result from the 
collision in which Harris was involved. 
tt 


The rule in California is to the same effect, and 
Hiteeeerine formalities required by the California Veniele 
Codemecoumet, the vendor of a motor vehicle is still 
eoomeememe Owner of the vehicle and the vendee is driv— 
HM eeOmits permission for purposes of the omnibus 
COvewarte ins a public liability policy, see arbor Ins. Coa. 
Dameron, 135 Cal. App. 2d 22, 286 P.2d 870 (1955), a 
leading case in point. See also, fraders & General 
terme owe). Pacific Employers’ Ine. Co., 130 Cal. App. 
Pome 270 F.2d 493 (1955). 

"TBlut the rule is now well settled that 
seconditional vendor is considered the 
Owner of a vehicle and the conditional 
vendee is held to be the operator with 
permission of the owner where the vendor 
delivers possession to the vendee and 
feiis to comply with § 177 with reference 
to giving notice of the transfer prior to 


the occurrence of the accident." 
(270R reed ar oo, 
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Perego vy. Farmers A. Inter-iIns. Exch. , 
Memcal. 2d 24, 97 P.2d 958; 


Sly v. Amertean Indemnity Co., 
ieee). App. 202, 15 P.2d 522: and 


Stoddard v. Matnes, 337 P.2da 855 (1959) [where the auto- 
iemp@eemadcaker failed to give notice of an automobile 
CEeMietemred under a conditional sales contracc not 
later than the date of the dealer's next business day, 
such failure deprived the dealer of exemption from lia- 
bility, and the dealer was liable for the negligence of 
the conditional vendee in the operation of the vehicle 
which had not been previously registered in the condi- 
tional vendee's name]. 

Allstate Ins. Co. v. Hartford Acctdent & Indemn. 
Commeeicew.2d 41 (Mo. 1958), involved an action by 
automobile buyer's liability insurer against the sel- 
ler's liability insurer to recover an amount paid in 
satisfaction of a judgment obtained against buyer by 
third parties. It was held by the Missouri Court that 
(2eiidera liability policy covering the ownership, 
maintenance, or use of premises for purpose of auto- 
mobile dealer and operations incidental thereto, and 
defining "insured" as including persons using the auto— 


mobile with permission of the dealer as the named insured, 


- lj - 


and (b) where the sale of the automobile had been dereed 
Gn and the automobile itself delivered, but title had not 
passed at the time of the accident because the statutory 
requirements had not yet been complied with, (c) buyer 
was operating with "permission" of dealer and hence ac- 
GCigetrmwasecovered by dealer's policy. 

mwmanocher leading decision, Eqgerding v. Bireknell, 
20 N.J. 106, 118 A.2da 820 (1955), it was squarely held 
by the New Jersey Court that an automobile dealer which 
madimyets tO transfer title to one of its vehicles in ac— 
COrdanece with the statutory procedure was still the 
owner thereof for purposes of insurance coverage under 
the terms of its policy. [It should be noted that the 
dealer in Eggerding had assigned the certificate of 
title in blank in the same manner as the dealer in this 
case.] In holding that a failure to comply with the 
statute operates to extend insurance coverage to damages 
done by the buyer, the court went on to note as a Mac tee 
of public policy that an automobile liability ingwrance 
contract is to be liberally construed for protection not 
only of the named insured but also of innocent persons 
injured by the negligent operation of an insured automo- 


bile along a public highway. 
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Under a very strong Ohio statute the same results 
obtain. In Farm Bureau Mutual Automobile Ins. Co. v. 
Wororrems Mutual Ins. Cow, 110 Ohio App. 12, 168 Ni Bead 
159 (1957), it was held that where the purchaser of 
automobile collided with another automobile nearly 4 
months after the purchase, and after the dealer had 
Se eeieastivle to purchaser but before purchaser srened 
eprieteamion for Title as required by Ohio lan, the auto— 
mobile dealer was the owner of the automobile within its 
publte Tiability policy and the automobile was used in 
connection with dealer's operation within its policy and 
dealer's insurer was therefore primarily liable on claim 
against the purchaser. 

line trial court held; and wevare im ac— 
cord, that the use of the automobile by 
the purchaser with the dealer's permis— 
sion until title had passed, in conformity 
Wathwhe Ohio Certificate of Title law, 
would be a use incident to and in connec- 
tion with the assured's operation of the 
business as a dealer." 

(166 NEE 2dmiGe) 

Nationwide Mutual Ins. Co. v. Motorists Mutual Ins. 
Co., 1160 Ohio App. 22, 186 N.E.2d 208 (1961), involving 
an action between two insurers for a declaratory judgment 


as to their liability for any damages that fishies vem ke — 


covered in an action pending against a certain individual, 


aes = 


held that liability coverage on an automobile under a 
garage policy issued to an automobile dealer which sold 
the automobile and immediately delivered it to purchaser 
continued, under statute pertaining to transfer of title 
until a certificate of title on the automobile was issued 
to the purchaser even though purchaser had made full pay- 
Meteor the agreed price. See also, Wheeler v. State 
Hawmmeaemal Auto Ins. Co., 183 N.E.2d 244 (Ohio App. N962)m 
tVearly strong considerations of public policy per— 
fedtemweo@ag area. An automobile liability policy is 
Mets construed for the protection mot only of the 
Nemeawinsured but of third persons who may be sued by 
reason of the operation of the vehicle concerned. In 
Maryland Casualty Co. v. Amertcan Family Ins. Group of 
Madison, Wisconsin, 199 Kan. 273, 423 P.2d 931 (1967), 
it was held under a Kansas statute making it unlawful 
to sell a registered vehicle without assigning the cer- 
Ein tcawe of title and making any such sale fraudulent 
and void, that public policy required that the statute 
making it unlawful to sell registered vehicles without 
assigning the certificate of title should be liberally 
enforced for the protection of third persons who Surier 


injury from the hands of a buyer who obtains possession 
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and control of the automobile from the seller. 

The same policy considerations apply under Arizona 
Povmeiinoenecter v. Killingsworth, 93 Ariz. 273,9380 
Peeemeson 1963) [holding Arizona Financial Responsibil=— 
ity Act constitutional]; and Jenkins v. Mayflower Ins. 
Poem Ariz. 287, 380 P.2d 145 (1963) fholdine the 
Gigtteucmelause prescribed in Financial Responsibility 
Act to be a part of every motor vehicle liability policy 
as a matter of law], the principal purpose of the Ari- 
Zoemeerislature in requiring an omnibus clause as a 
portion of the State's Financial Responsibility Act was 
Rewemee on De : 

Nietine protection of the public using the 
highways from financial hardships which 
may result from the use of automobiles 
by financially irresponsible persons 

the providing of security against 
uncompensated damages arising from opera- 
tion of motor vehicles on our highways." 
Schecter v. Killingsworth, supra, 
380 P.2d at 140; and 


Jenkins v. Mayflower Ins. Exch., supra, 
280 P.2d at 147. 


See also Votaw v. Farmers Automobile Inter Ins. Exch., 


supra, Eggerding v. Bicknell, supra, and Harbor Ins. Co. 


v. Paulson, supra. 


ave. = 


It follows therefore that the citation of cases 
dealing with the sale of motor vehicles generally but 
not concerned with public liability coverage offers no 
persuasive guide or precedent in this case. The cases 
above cited universally distinguish between the rights 
of buyer and seller, between themselves as a matter of 
Sapeseleyw, and the rights of innocent third persons 
against the vendor's insurance carrier as a matter of 
insurance law. Compare generally, Civil Service Em- 
proyvememins. Co. v. Wilson, 25 Cal. Rpotr. 304) with 
Mamwm@eee. Paulson, supra. Likewise, the line of cases 
so ably distinguished by the court in Harbor v. Paulson, 
Ceraeeers likewise inapplicable to the facts in this 
case since no failure to comply with the title statutes 
Weemierescntved in those cases. 

Clearly the decisions cited above represent the 
overwhelming weight of modern authority in the fact 
SitWeeten at bar. it follows therefore that the legal 
@ecmemoet the vendor's failure to reregister titi to 
the subject vehicle in accordance with the applicable 
statute upon the sale of the vehicle, is that the buyer 
must be held to have operated the vehicle with the per- 


mission of the vendor. The defendant's liability policy 
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actmore inured to the benefit of the plaintiffs at 
Piemurmenwol Fhe accident between the buyer's agent, 


fevgemmana the plaintiffs. 
CONS Cei US 1 oa 


ihemmune Leasons above stated, plainvifis respecc— 
Pee melbmit thaG the trial court erred as a matter of 
law in granting summary judgment to the defendant and 
piaintiffs respectfully request that the judgment of 
the District Court herein be reversed and remanded with 
idnetructions to enter judgment for the plaintiffs. 
Respectfully submitted, 
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By/S/ Charles H. Ripps 
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Attorneys for Appellants 
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Ap pendix 


ARIZONA REVISED STATUTES 


§ 28-314. Transfer of title; reregistration 


A. When the owner of a registered vehicle transfers 
or assigns his title or interest thereto, the registra- 
ietmommeme vehicle shall expire, but the number plates 
assigned to the vehicle shall remain thereon. Upon the 
transfer or assignment, the owner shall remove the regis- 
ttomeemecard Issued for the vehicle and endorse upon the 
reverse side thereof the name and address of the trans- 
Heeeewana tune date of transfer, and shall immediately 
forward the card to the vehicle division. The owner 
Sfalmeolso endorse on the back or the certificate of 
Peliomuemune Vehicle, if issued, any assignment thereof? , 
TM—tomwarranuy Cf title in the form printed thereon, 
Siem celiver the certificate to the purchaser or 
Vestomerec ab the Time of delivery to him of the motor 
vehicle, except as provided in § 28-323. The purchaser 
or transferee, except as provided in § 28-315, within 
ten days after the transfer shall apply for and obtain 
Miemeeiruaduton Of the vehicle Dy presenting the cer-— 
iemcetfemel title thereto to the vehicle division, ec— 
companied by the required fee, whereupon a new certifi- 
Cavemommercie shall be issued to the purchaser or 
UO SNS WSIS e 


§ 28-1170. “Motor vehicle liability policy" defined 
A. 


Pemelne owner's policy of liability insurance must 
comply with the following requirements: 


le 


2. It shall insure the person named therein and 
eigeoumersperson, as insured, using the motor vehicle 
Creieverevenicles with the éxpress or implied permis-— 
sion of the named insured, against loss from the lia- 
bility imposed by law for damages arising out of the 
ownership, maintenance or use of the motor vehicle or 
motor vehicles within the United States or the Dominion 
Oteeamada., subject to limits exclusive of interest and 
COstsmmre ua respect to each motor vehicle : 


